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DANGEROUS SEXUAL OFFENDERS LEGISLATION AMENDMENT BILL 2015 

Second Reading 

Resumed from 2 December 2015. 

HON LYNN MacLAREN (South Metropolitan) [7.40 pm]: I rise to speak to the Dangerous Sexual Offenders 
Legislation Amendment Bill 2015. The Greens are very interested in a few clauses of the bill, but, on the whole, 
we object to it and we will oppose it. The Dangerous Sexual Offenders Act 2006 empowered the Supreme Court 
of Western Australia to order the post-sentence preventive detention or supervision of sex offenders who pose 
a serious danger to the community. The amendments proposed in this bill will strengthen the act and they arise 
out of two reviews of the DSO act. The Greens were against this legislation, and members who were here at the 
time that it was passed in 2006 will well remember Hon Giz Watson speaking to the original legislation. We did 
not support it basically because of the provisions for preventive detention. In this case in 2016, we will maintain 
this position by not supporting the amendment proposed in this bill that provides for a strengthened approach to 
preventive detention. 

The Greens acknowledge the need to balance the protection of the community with the rights of an offender and 
that this is an extremely difficult and sensitive area. However, we believe that there are other ways to protect 
society, including through revisions to the length of sentences handed down in the first place and the provision of 
rehabilitation services for offenders and support services for families that need it. In this regard, I specifically 
want to talk about early intervention and prevention services. Further, we do not have a problem with the use of 
supervision orders. In fact, the current situation is that anyone who has been on a supervision order under the 
DSO act has not re-offended. I think the community can take heart in that regard, as it is clear that that system is 
working well. 

I will use this opportunity to thank the Attorney General for the briefing provided, which gave us statistics about 
the number of people who are currently on supervision orders and advised us about the success of the current 
program. The program involves many, many conditions and the conditions of supervision are often extremely 
onerous. We support the insertion of additional provisions for the protection of victims, as well as the broader 
community. Specifically, we support the inclusion of the protection of victims, as well as the community, in the 
objects of the bill, the ability for victims to make submissions to the court to help inform the adequate protection 
of the victim, and the ability to keep victims informed to a greater degree than occurs now. I am advised that the 
clauses that relate to victims include clauses 4, 6, 16, 18, 48, 49, 50 and 51. 

Overall, the bill will further strengthen an act that already requires judges to predict the future and enforce 
penalties for crimes not yet committed, potentially extending the sentences beyond those allowable for the 
offence at the time it was committed or for offences of a different nature from those originally committed. It is 
a fundamental shift in philosophy to have in place laws that imprison people indefinitely for something they 
might do, not something they have done. A basic principle of criminal law is that when a person is found guilty, 
a custodial sentence can be imposed. Incarceration serves as a punishment and an opportunity for rehabilitation. 
The detention of a person beyond the maximum sentence imposed amounts to double punishment and offends 
the double jeopardy rule whereby an individual cannot be tried again for the same offence if acquitted. 

There is a significant risk that public pressure will lead the Attorney General or his department to oppose the 
release of an offender at the end of their sentence. The application will then be made based not on likely 
re-offending or similar, but on the need to appear tough on law and order. Indeed, one of the reviews of the 
DSO act was in response to community concerns arising from the release under a supervision order of an 
offender known as TJD who had previously been the subject of a detention order. The DSO act was a drastic step 
in legislative precedence in Western Australia. Once we set a precedent regarding the classes of people who can 
be detained indefinitely, it is only a few small steps to argue that other classes of people should be detained 
indefinitely. This occurred in New South Wales in 2014 when the government expanded its equivalent of this act 
to include high-risk violent offenders. The amendments in the Dangerous Sexual Offenders Legislation 
Amendment Bill represent a gradual approach to expanding upon who may be subject to these orders. In 
particular, I note with concern the expanding of those who can be considered under the DSO act to include 
offenders tried under the Young Offenders Act. The need to expand the DSO act to this younger cohort begs the 
question of what circumstances lead offenders as young as 16 years of age to commit these crimes. Often these 
offenders have been victims of terrible abuse and we, as a society, have failed to adequately protect them. The 
United Nations Convention on the Rights of the Child applies to children up to the age of 18 years, including 
prisoners. We have a responsibility to these young people. I refer members to article 18 of the convention, which 
I had hoped to read in detail, but it seems I do not have it with me. However, I have article 19 of the convention, 
which I want to put on the record. It states — 
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Governments should ensure that children are properly cared for and protect them from violence, abuse 
and neglect by their parents, or anyone else who looks after them. 

In preparing my contribution to the second reading debate on the Dangerous Sexual Offenders Legislation 
Amendment Bill 2015, I looked at the Monash University December 2006 report titled, “Preventive Detention 
for ‘Dangerous’ Offenders in Australia: A Critical Analysis and Proposals for Policy Development”. The report 
refers to the Western Australian legislation, as it does to the Queensland and New South Wales acts, and I just 
felt it was particularly relevant when considering this legislation. The report summary reads — 

The management of ‘dangerous’ offenders is of crucial community concern. This report focuses on the 
key debates concerning the policy and legal issues raised by post-sentence preventive detention. It 
analyses focus group discussions carried out in Brisbane, Adelaide and Melbourne concerning three 
different management regimes for high-risk sex offenders: post-sentence continued detention in prison, 
indefinite detention, and extended supervision orders in the community. It recommends that 
consideration be given to the new Scottish model of life-long restriction orders, arguing that post-
sentence preventive detention should be seen as a last resort in the management of high-risk offenders. 

The report, as I stated, mentions the Western Australian legislation in a couple of places. It states, on page 85, 
under paragraph 7.3, “Summary of Policy Issues” — 

Notwithstanding this, the post-sentence preventive detention regimes of New South Wales, Queensland 
and Western Australia challenge long-established and widely accepted principles of proportionality and 
finality in sentencing and the rule of law. There are significant and unresolved human rights issues 
raised by the use of imprisonment to detain a person after their criminal sentence has expired. 
Imprisonment is the most serious penalty that can be ordered by an Australian court. 

Finally, in the report’s conclusion, the following two paragraphs are relevant — 

However the major theme running through the focus group discussions and the case law on the 
Queensland model is the urgent need for adequate services and treatment programs for high-risk 
offenders. Legislative regimes that aim solely to remove offenders from the community or restrict their 
movements are resource intensive and may not ultimately succeed in reducing recidivism rates. 

As explored in chapter seven, the post-sentence preventive detention regimes of New South Wales, 
Queensland and Western Australia challenge long-established and widely accepted human rights 
principles. It is therefore recommended that such regimes be seen as a last resort and other alternatives 
such as the Scottish model be explored more fully in relation to the management of ‘dangerous’ 
offenders. 

On reflection, although the Dangerous Sexual Offenders Legislation Amendment Bill 2015 makes some 
significant improvements to the rights of victims, which I support, it was difficult on balance for me to support 
the bill because those clauses are just a tiny portion of the legislation. Had those clauses been presented as some 
kind of victims’ rights legislation, it would have been easy for the Greens to support this legislation. But we 
really question the need to strengthen the existing act. Since this bill was introduced, no-one who has been put on 
orders under the act has reoffended, as I stated at the beginning of my speech. About 100 people have been 
subject to the act since it was introduced; one half are in custody and one half are on supervision orders. On 
balance, the Greens will not support this legislation unless, of course, it is amended, and I note that there are 
amendments on the notice paper, so I will listen intently to the other second reading debate contributions and 
look forward to a very hearty debate on this bill. 

HON ADELE FARINA (South West) [7.55 pm]: I rise on behalf of the opposition to speak to the 
Dangerous Sexual Offenders Legislation Amendment Bill 2015. As members will know, there is widespread 
community concern about the release of dangerous sexual offenders back into the community at the end of their 
sentences of imprisonment, and this is entirely understandable. This concern is heightened when the community 
feels that the sentence that was initially imposed was too lenient. 
Public concern over the release of sexual offenders stretches back for more than a decade, and outrage over the 
release of sexual offenders in the mid-2000s led to the then Labor government’s implementation of the 
Dangerous Sexual Offenders Act 2006, which this bill seeks to amend. I think it is important to understand that 
at that time, the former Gallop Labor government introduced a range of legislative measures to significantly 
enhance the protection of children from sexual offenders. These included the Criminal Law Amendment 
(Simple Offences) Act 2004; the Community Protection (Offender Reporting) Act 2004; the Criminal Law 
Amendment (Sexual Assault and Other Matters) Act 2004; the Working with Children (Criminal Record 
Checking) Act 2004; and the Criminal Code Amendment (Cyber Predators) Act 2006. The legislation this bill 
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seeks to amend, the Dangerous Sexual Offenders Act 2006, was part of a suite of legislative actions taken by the 
former Gallop government to enhance the protection of children from sexual offenders. 
The act arose from genuine concern in the community about the release from prison of convicted sexual 
offenders and paedophiles who were not rehabilitated and who posed a significant risk and danger to the 
community of reoffending. The 2006 act enables the Supreme Court to order the post-sentence preventive 
detention or supervision of sexual offenders who pose a serious danger to the community. The court is required 
to assess the person’s risk of offending as a critical first step. Once it determines that there is a serious risk of 
reoffending, it can impose an indefinite detention order to keep the prisoner in prison or under a strict 
supervision order to allow the offender to be released into the community under strict supervision, once the 
offender has completed the sentence. 
The bill before us amends the 2006 act and related legislation to improve the ability of the authorities to manage 
and therefore adequately protect the community from known dangerous sexual offenders. Since its enactment in 
2006, the act has been subject to two reviews. The first was conducted in 2011 and the second in mid-2014, in 
response to rising community disquiet about the release under a supervision order of an offender who had 
previously been the subject of a continuing detention order. 
As a result of that review, we have a validation of the work that was done by the previous Gallop government in 
the fact that the reviews have all found that the principal legislation is sound and that only some minor changes 
are needed. After nine years of operation, we are able to understand what those changes might be to improve it, 
but it is also important to understand that there is continuing disquiet in the community that the legislation does 
not go far enough. It is very difficult to make sure we strike the right balance between protecting the right of the 
individuals and protecting the community. Where one stands on that issue will often colour one’s particular point 
of view on whether that balance is being correctly struck. 
As I previously explained, for the court to find that a person is a serious danger to the community, the court must 
be satisfied that there is an unacceptable risk that the person would commit a serious sexual offence if the person 
were not subject to a continuing detention order or strict supervision order. Only if the court finds that the risk 
can be adequately managed under strict supervision requirements will the offender be released under a strict 
supervision order, otherwise the offender remains in custody. The bill seeks to strengthen the legislation and the 
opposition acknowledges that the bill does go some way towards achieving that. However, it is of the view that it 
does not quite go far enough. Members will know that the shadow Attorney General, John Quigley, MLA, is on 
the public record stating that the opposition will support the government’s amendments to the Dangerous Sexual 
Offenders Act, but is of the view that the changes do not go far enough in addressing the community’s concerns. 
WA Labor proposes a number of amendments to strengthen the bill to better address the concerns of the 
community, and it is my task in this place to advance those proposed amendments on behalf of the shadow 
Attorney General and WA Labor. I will do my best to adequately acquit this task, in light of a minister who very 
rarely accepts any amendments from the opposition to his legislation and a government that holds the numbers in 
this house to do as it will, rather than listen to sound argument and consider sound amendments to its legislation. 
It is important to make clear at the start that it is not possible to legally detain sexual offenders indefinitely. To 
do so would be constitutionally invalid, and the act, when it was introduced and as it stands today, remains very 
controversial. However, it has sought to address rising community concern and outrage in this area. The act 
seeks to strike the correct balance between the constitutional rights of the individual and the need to protect 
public and victims’ safety. Many in our community do not feel that the act strikes the right balance, and they feel 
that it does not go far enough to protect the public and victims’ safety and, having had the opportunity to observe 
the application of the legislation over the past nine years, WA Labor agrees that there is room for improvement. 
The Attorney General, through this bill, has sought to strike a better balance between individual rights and 
protecting the public and victims’ safety. This is not, as I explained, an easy balance to strike when there are very 
different views on where that balance should sit, but WA Labor holds the view that, although the bill goes some 
way to striking a better balance, it does not quite go far enough. 

The bill proposes a number of changes and I will just run through them. Where a court has determined that an 
offender poses an unacceptable risk, and the offender is detained in continual preventative custody, the 
legislation requires that detention must be reviewed every 12 months. The bill retains that initial 12-month 
review, but extends subsequent review periods to up to two years. The Attorney General argues that the longer 
interval will provide offenders with greater incentive to participate in appropriate sexual offender and other 
treatment programs and to consolidate gains obtained from the programs. To balance this, the bill provides, in 
exceptional circumstances, for an offender to apply for an earlier review with the leave of the court. The 
opposition supports these proposed amendments. 
The bill extends the range of relevant sexual offences for which an offender may be subject to an application 
under the act to include conspiracy or incitement to commit a serious sexual offence, and any act done outside of 
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Australia that would be a serious sexual offence in this jurisdiction will now be covered. The opposition supports 
these proposed changes. 
The bill provides for a victim of a serious sexual offence, if he or she wishes, to be able to make a written 
submission to the court to give his or her views on the need to ensure adequate protection of the victim. The bill 
also provides for victims to be kept informed, should they choose to be, of any prospective proceedings under 
the act in relation to the offender. Furthermore, the bill empowers the court to impose conditions on supervision 
orders to restrain the offender from making any public comment or providing public opinion or information 
relating directly or indirectly to a victim of a serious sexual offence committed by the offender. The matters to 
which the court must have regard in making such an order are set out in proposed section 18(2)(b). The effects of 
sexual assault on victims are long-lasting and, in addition to the immediate physical violation, the psychological 
and emotional effects of such a trauma cannot be understated. Historically, victims were largely forgotten in the 
legal process post-conviction. The opposition strongly supports ensuring victims remain informed of the 
processes under the act if they so choose to be, and in providing victims with an opportunity to be heard by way 
of a written submission if they choose to take up that right. These are important protections for victims that the 
opposition supports. 
The bill provides for an order to be made even if the offender has been found to be not mentally fit to plead, or if 
the offender is under an order of indefinite detention. This provision raised some questions for me about its 
interaction with the Declared Places (Mentally Impaired Accused) Act 2015. Of particular concern is whether the 
court, in making a continuing detention order of a person found to be mentally unfit to plead, can make an order to 
detain that person in the declared place under the Declared Places (Mentally Impaired Accused) Act 2015. I am 
confident that the people of Lockridge, where a disability justice centre is located, would appreciate the 
Attorney General placing on the record a clear and unambiguous statement that people found to be mentally unfit 
to plead, against whom a continuing detention order is made, will not under any circumstances be ordered to 
serve that continuing detention at a disability justice centre, and that they will actually be detained in a prison. 
I think that issue needs to be clarified. I am not clear about the interaction of the two acts, but I think people in 
the community are concerned about that, and I ask that the Attorney General address that issue. 
Hon Michael Mischin: I thought it was ALP policy that people with mental impairment should not be 
imprisoned. 
Hon ADELE FARINA: We are asking for clarification on what the government policy is because the 
Attorney General’s second reading speech is silent on the issue and the amendments he has proposed to the bill 
raise the question about what exactly is the government’s policy. At this point we are seeking an explanation of 
the government’s policy. If the Attorney General can focus on that, and provide that, that would be greatly 
appreciated. 
The bill clarifies that offenders may be subject to the provisions of the legislation even if only part of their 
sentence relates to a serious sexual offence. The bill also clarifies that, when considering the risk posed by the 
offender, the court is to disregard possible future terms of imprisonment, bail conditions or remand in custody of 
the offender. The bill gives a court capacity to adjourn certain hearings for orders and reviews under the 
legislation, when good cause is shown; for example, when the interests of justice require. The bill also allows for 
proceedings for custody or supervision orders to continue even if, while the application for orders is pending, the 
offender ceases to be under a custodial sentence or in cases in which a subsequent supervision order is being sought 
ceases to be subject to a supervision order. The bill also provides that the provisions in the Evidence Act 1906 that 
prohibit publication or broadcasting that would allow identification of a complainant of sexual assault apply to 
proceedings under the Dangerous Sexual Offenders Act. These measures all provide some strengthening and 
improvement of the legislation and are supported by the opposition, but as I have indicated there is some concern 
that they do not go far enough. 
The legislation also provides for the Attorney General to make an application or give consent that the Director of 
Public Prosecutions may make or give under legislation. The bill clarifies that this is a reserve power only, and 
can be exercised only if the DPP has not made a decision on the matter, and the Attorney General does not have 
the power to circumvent or override a decision of the DPP. 

In his second reading speech, the Attorney General did not really provide much of an explanation of the 
reasoning for this provision and I would be interested to hear that from the Attorney General. The 
Attorney General needs to explain why the provision has been included and why the Attorney General should 
have a reserve power to make a decision if the Director of Public Prosecutions does not exercise that power to 
make an application under the act. The Attorney General also needs to explain in what circumstances he sees the 
Attorney General needing to exercise this power. 
Further, it has been argued that this power does not give the Attorney General the power to circumvent or 
override decisions by the DPP. I would like the Attorney General to explain the level of transparency that will 
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surround a decision of the Attorney General to exercise power under this provision, because it seems to me that 
there will be little transparency. It seems to me that the Attorney General would seek advice from the DPP 
before acting and if the DPP were of the mind not to make an application, the Attorney General could either 
direct the DPP to make the application or could do so himself. It seems to me that such an action by the 
Attorney General does by its very nature either circumvent or override a decision of the DPP. I would like the 
Attorney General to provide a greater level of clarity on why the provision is needed, how it will operate and the 
level of transparency surrounding its use and how we will know whether the Attorney General directed the DPP 
to make an application. All of that is unclear under the provisions of the bill and the act. 
The bill provides that during the operation of supervision orders the court may make a subsequent supervision 
order on the expiry of an existing supervision order or to amend a supervision order in response to a breach of 
the order. Further, the bill provides for the duration of supervision orders to be extended for all circumstances of 
imprisonment that may occur during the life of the supervision order. The opposition is concerned about the 
ability of the court to amend a supervision order in response to a breach of the order. Most in the community are 
of the view that courts are too lenient on breaches of supervision order conditions by choosing to consider 
a number of breaches as only minor or technical breaches. Many in the community are of the view that any 
breach of a strict supervision order should result in the offender being returned to custody. WA Labor 
understands community concerns and will propose an amendment to the bill to further strengthen community 
protection in this area. I foreshadow that we intend to do that at the committee stage and I call on the 
Attorney General to explain the government’s intention with this provision. 
The bill also facilitates enhanced integrated management arrangements for dangerous sexual offenders across 
various government agencies by inserting new provisions facilitating the exchange of information between the 
agencies. Again, this is supported by the opposition because it goes to the improvement of the bill. 
A new requirement under the bill is that the release of a dangerous sexual offender under a supervision order 
must not take effect for at least 21 days to give authorities, such as police, with the responsibility for monitoring 
and managing the offender sufficient time to put those arrangements into effect. This is a sensible provision that 
can only add to the protection of the community and it is supported by the opposition. Importantly, the bill 
ensures the possibility of being subject to orders under the Dangerous Sexual Offenders Act is not to be 
considered a mitigating factor in sentencing and is not to be part of a decision as to whether an indefinite 
imprisonment order should be made in relation to the offender under the Sentencing Act. 
The bill also provides a new obligation on offenders to disclose relevant material for court hearings. I understand 
from the briefings that this is limited to only the material that the offender intends to rely on in court. However, 
this is not specifically stated in the proposed changes under the bill. I seek the Attorney General’s confirmation 
that what we were told at the briefing is the case: the offender is required to disclose only relevant material that 
will be used in the court proceeding, not all material, such as medical reports that they may have obtained and do 
not intend using in the proceedings. 
The bill also empowers the court to order a wider range of expert reports regarding the offender. I seek the 
Attorney General’s clarification as to the need for the provision and the types of expert reports that could be 
ordered that are unavailable under the act as it stands. This takes us to the amended definition of “qualified 
psychologist” under clause 4. The new definition provides— 

qualified psychologist means a psychologist holding a qualification or accreditation prescribed for the 
purposes of this definition; 

Currently there are no prescribed qualifications or accreditations and to the best of my knowledge this has not 
been prescribed under the Health Practitioners Act or the Mental Health Act. I understand that the reason this 
provision has been included is that there is some intention to include this in those other two acts. From the 
wording of the bill before us, we are not clear about whether when it refers to “as prescribed” it will be 
prescribed in regulations to this bill and will not require people to go to the Mental Health Act or the mental 
health practitioner regulations to find the definition of a prescribed qualification or accreditation. We need some 
clarification on that. We also need some clarification of the time frame for that to come into effect in regulations 
and what affect that will have in the application of the legislation. I seek that clarification from the 
Attorney General. 

Clause 10 proposes an amendment to section 10 to provide for an application to proceed even if the offender is 
discharged. I believe the application of this provision needs further explanation on the record by the 
Attorney General. In particular, would the offender be required to remain in detention if an application is 
pending and the custodial sentence ceases? We need some clarification because that is not clear in the way the 
amendments to the bill were worded. Also, what happens when an offender ceases to be subject to a supervision 
order while an application to extend the supervision order or application for a further supervision order is 
pending? Will the existing supervision order continue until the application is heard or could there be a period 
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during which the offender is at large in the community without any conditions being applied and under no strict 
supervision between the time that the existing order ceases and the application for a further supervision order is 
heard? Again, we need some clarification on that. 

Clause 12 amends section 11, removing the 14-day period for a preliminary hearing. This was not addressed by 
the Attorney General in the second reading speech, and so I call on the Attorney General to explain why 
section 11(2) is to be deleted because I think Parliament needs to have an explanation on that point. 

Clause 13 deletes section 14(2)(a) and replaces it with a substitute provision to allow suitably qualified 
psychologists to conduct examinations and provide reports in addition to requiring at least one of the experts 
must be a psychiatrist. Under the act, two psychiatrists are required to examine and provide reports. Again, I call 
on the Attorney General to explain the reason for this change and how this improves the protection of the public. 
I also call on the Attorney General to explain the implications of the new definition of “psychologist” in the 
application of this provision. The clause also provides for the court to order a wider range of expert reports, 
which I mentioned earlier, and again this requires some explanation from the Attorney General about how this 
improves community safety, because this bill is all about improving community safety and the government has 
not articulated what this achieves. 

Clause 17 of the bill amends section 17 of the act to require that the court may make an order if it finds that the 
offender is a serious danger to the community. The current wording of “may” will be replaced with “must”, and 
we have no objection to that. The bill also seeks an amendment to section 17 to enable the offender to remain in 
custody for 21 days to provide sufficient time for the police arrangements in relation to the supervision order to 
be put in place. I mentioned those earlier and we have no objection to that. Clause 17 also clarifies that the court 
that is hearing an application of an offender subject to a supervision order can only make a further supervision 
order and cannot make a continuing detention order. The opposition does not think these amendments go far 
enough, and I foreshadow that in committee the opposition will be moving an amendment that puts an explicit 
onus on the offender to satisfy the court that he will comply with the conditions stated in the order. Our 
amendment will require that a court will be able to make a supervision order only if it is satisfied that the 
offender will comply with the conditions, and that the onus to satisfy the court rests with the offender. Anyone 
who has read any cases in this area of law will know that when offenders who have breached supervision orders 
come before the courts, the explanation they give is usually that the condition was too ambiguous, they did not 
understand it or it was just an oversight on this one occasion. I think there is an onus on the court to be satisfied 
that the offender really does understand the conditions of a supervision order and that the offender will satisfy 
those conditions. 

Another really big concern with supervision orders is that there is no requirement for offenders to actually 
acknowledge that they have a problem. There is little likelihood of an offender complying with the conditions of 
an order if that person is in denial and does not acknowledge that he is a paedophile or sexual offender. Without 
this acknowledgement, the offender remains at high risk of offending and it raises the very serious question of 
whether that person should be released on a supervision order. It is important for the court to be satisfied that if 
an offender is going to be placed on a supervision order, he does acknowledge his problem, because that is 
a critical part in indicating whether that person will comply with the conditions and will have the willingness to 
comply with the conditions. It may be the case that the only way to satisfy the courts is for the offender to agree 
to take anti-libidinal medication and to be subject to regular blood testing to ensure that the offender continues to 
take the medication. We know that the courts cannot order this; however, it is open to the offender to give this 
undertaking. For many in our community, anything short of this will not satisfy them that the person is not likely 
to reoffend. I will discuss this issue a bit further in committee when we consider the proposed amendment by the 
opposition. 

The opposition also believes it is necessary to make explicit that when a court is deciding whether to make an 
order under section 17(1)(b), it must disregard the fact that the person will be subject to electronic monitoring if 
an order under subsection (1)(b) is made. I have been told that since the introduction of electronic monitoring 
devices there has been an increase in the release of dangerous sexual offenders on supervision orders. I have not 
had a chance to check that for a fact, so I call on the Attorney General to provide us with some information on 
that and to outline whether that is the case. The opposition is of the view that the fact that the offender will be 
required to wear an electronic monitoring device should not be a determining factor in deciding whether to 
release the offender on a supervision order. We know that people with electronic monitoring devices fitted have 
still committed very serious and dreadful crimes. Electronic monitoring devices do not prevent crimes; they 
simply inform where the offender has been or is. We also know that there are significant deficiencies with 
electronic monitoring devices. There are system failures. As I read in a case earlier today, there are a lot of areas 
that actually do not have coverage—there are blind spots. People could be wearing these devices but no 
immediate monitoring may be going back to the people who are supervising these devices. That is a real 
concern. We should not have a false sense of security that an electronic monitoring device will stop a person 
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from reoffending. It will not. Electronic monitoring devices help to inform a situation and do assist as part of 
a wider range of measures, but we need to be very clear that they are not a panacea for the problems we are 
dealing with under this legislation. 
I also have a concern about section 19A(4) of the act, which provides that — 

A community corrections officer may suspend the electronic monitoring of a person subject to 
a supervision order — 

(a) while satisfied that it is not practicable to subject the person to electronic monitoring; or 
(b) while satisfied that it is not necessary for the person to be subject to electronic monitoring. 

That is not part of the bill; that is part of the act. It surprised me when I read that—I did not remember it was 
there. If a court has ordered that a person must be subject to an electronic monitoring device, I question whether 
a community corrections officer should have the power to suspend the electronic monitoring of a person without 
that matter going back to the court. In any event, it gives strength to the opposition’s argument that the fact that 
an offender will be required to wear an electronic monitoring device should not be a determining factor in 
deciding whether to release that offender on a supervision order, particularly if after that order is made 
a community corrections officer may suspend the use of that electronic monitoring device. 
The opposition also proposes an amendment to section 21 to effectively delete the option to summons an 
offender. The opposition is of the view that if an offender on a supervision order breaches an order, they should 
not be released on bail pending the hearing and they should not be able to be summonsed to appear at a hearing 
on that breach and in the meantime be left at large in the community; they should be brought back into detention 
under a warrant until that matter is heard. We believe that would provide greater protection for the community. 
The opposition also proposes an amendment to section 23. This has a point of distinction from the amendment 
the government is proposing under the bill. The opposition proposes that when an offender is contravening or 
has contravened a condition of a supervision order, the court shall make a continuing detention order—that is 
very clear—and that only in the circumstances when an offender is likely to contravene a condition of 
a supervision order that the provisions currently in section 23 should apply; that is, that the court has three 
options—to amend the conditions, extend the supervision order or both, or make a continuing detention order, or 
make no order at all. The opposition is of the view that that should occur only in the limited circumstance when 
the offender is likely to contravene, but when the offender has contravened or is contravening, the tougher step 
of making a continuing detention order is paramount to provide for the protection of the community. 
The amendments to section 33 proposed by the opposition are similar to those I outlined in clause 17, which 
amends section 17, so I will not run through those again. I will go through those in more detail later. 
Fundamentally, the opposition welcomes this legislation. It has taken a long time for it to get here after an urgent 
review was called by the Attorney General. We acknowledge that the Dangerous Sexual Offenders Legislation 
Amendment Bill 2015 goes some way to improving the existing legislation. However, in the opposition’s view, 
it does not go far enough and additional measures will strengthen the legislation to provide greater protection for 
the community and to address those concerns that the community continually raises, which are valid concerns. 
The opposition looks forward to being able to put those amendments in Committee of the Whole. 
HON SUE ELLERY (South Metropolitan — Leader of the Opposition) [8.30 pm]: I rise to make a few 
comments in support of the Dangerous Sexual Offenders Legislation Amendment Bill 2015 and also in support 
of the comments made by my colleague Hon Adele Farina. As it stands right now, which will still be the case if 
this bill is successful, the law is that at the end of a sentence, an offender cannot be detained or made subject to 
a supervision order unless the person is regarded as a serious danger to the community and unless the person 
forms an acceptable risk of committing further serious sexual offences. Some recent cases have drawn public 
attention to this, so we think that it is both appropriate and overdue for Parliament to amend the legislation. 
However, as my colleague has said, we do not think the changes go far enough. 
The changes that the bill does make are: extending the review period from 12 months to two years; further 
offences of conspiracy or incitement will be included in the legislation; to commit a serious sexual offence, and 
any act done outside of Australia is now caught in this jurisdiction; victims may be kept informed of any 
proceeding under the act; orders can be made, even if the offender has been found unfit to plead; offenders can 
be made subject if part of the sentence refers to or relates to a serious sex offence; the court is to disregard 
possible future terms of imprisonment or bail conditions; there is a new power for the court to extend the 
duration of a supervision order in response to any breach of the order; the new laws enhance the powers of 
agencies to exchange information for the management of offenders; a delay of 21 days between the making of 
a supervision order and it coming into effect will allow policing arrangements to come into effect; and the bill 
enhances the powers of the court to order a wider range of reports regarding a particular offender. However, 
although the legislation makes those changes, we do not think they really add a lot of grunt, I guess is a good 
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word. There is not as much tightening of the provisions as there could be. Hon Adele Farina raised a question 
about whether the statistics actually show a reduction in breaches since the introduction of electronic tracking 
devices. I am interested in whether that is the case. I heard the honourable member refer to that — 

Hon Michael Mischin: I thought the question was aimed at whether more people were being released on 
supervision orders as a result of the availability — 

Hon SUE ELLERY: Okay. Maybe I misheard what she said but I thought she was asking a different question. 
I would be concerned, though, if it was the case that there were, in fact — 

Hon Michael Mischin: The claim has been made. 

Hon SUE ELLERY: I do not know whether that is the case or not. 

Hon Michael Mischin: That hasn’t stopped the claim being made. 

Hon SUE ELLERY: Perhaps the Attorney General could provide us with some information that kills it off? 

Hon Michael Mischin: No-one has asked for them and no-one has needed them up until now but the allegations 
continue to be raised on all sides without any facts. 

Hon SUE ELLERY: I am asking you to give me the facts! 

Several members interjected. 

The ACTING PRESIDENT (Hon Liz Behjat): Order! One at a time. Hansard can only manage to take the 
words down of one person and, at the moment, that one person is the Leader of the Opposition who has the call. 

Hon SUE ELLERY: Thank you. I did not intend to make a long speech; I am nearly finished. 

I want to make this point: although we think that this is an important piece of legislation, there are difficult 
questions to be resolved. I take Hon Lynn MacLaren’s points around getting the balance right between 
respecting people’s human rights and their rights to natural justice against protecting the community from people 
who pose a serious danger. I think we have to err on the side of the greater good, which is to protect the 
community from people who form an unacceptable risk of committing further serious sexual offences. That is 
the reason why the opposition will support this legislation, but we think that our amendments will make it 
a better piece of legislation. 

HON MICHAEL MISCHIN (North Metropolitan — Attorney General) [8.35 pm] — in reply: There is 
a fair bit to be said about this significant piece of legislation, the Dangerous Sexual Offenders Legislation 
Amendment Bill 2015. It is the product of two reviews over the last several years. I appreciate the opposition’s 
indication of its support for the bill, although I have to take issue with the assertions that it does not go far 
enough. I will deal in due course with the merits or otherwise of the opposition’s proposed amendments that 
purport to achieve greater community safety. 

I note that the Greens, true to form, is opposed to the legislation. The Greens opposed it back when the bill was 
passed in 2006, all on a matter of principle—based on assertions of human rights—and all without any regard to 
the realities of the human condition, particularly the human criminal condition. As usual, the Greens tended to 
fall back to arguing, “Do not punish people; look at preventive measures.” This ignores the fact that the people 
who the criminal justice system deals with are already past the point of preventive measures. They have already 
committed offences and sometimes they are very serious offences. The Greens ignore the fact that even the 
Monash report, which I have not had the pleasure of reading, admits that preventive detention ought to be a last 
resort. The Greens ignore the fact that the people who we are dealing with here are those who have an 
established record of recidivist serious sexual offending and they are being assessed by a court—a court 
ordinarily reluctant to use the ultimate sanctions available in our society: imprisonment—as being a clear and 
present and future danger. A due judicial process is involved in these cases, which leads the court to the 
conclusion that these people are of such a serious risk to the wellbeing of others, whether they are female, male, 
adult or child, that only one of two options are available in all conscience and in the interests of justice and 
community safety. One of those options is to continue detention because the risk is too high and unmanageable. 
The other option is to accept that there is a risk, and it is a high risk, but it is a risk that is appropriately 
manageable in the community, subject to certain conditions, restraints, and the like. As usual, the Greens tend to 
fall to broad statements of rights, principles, and hopes, but they are without regard to the way the legislation 
actually works. 

I am gratified that the opposition, on the other hand, has at least some level of understanding of these issues, 
albeit I have noticed over the last couple of years since the release of certain offenders that they seem to flip-flop 
between a desire for community safety and abrogating the principles that they claim to hold dear. I have to say 
that there seems to be a terrible tension between the Labor Party wanting to take credit for the community safety 
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provided by this legislation while at the same time raising public fears and concerns for the sake of political 
opportunism in order to criticise the government for the way that the act operates, when it is actually operating 
entirely as it was designed to. 

Hon Darren West interjected. 

Hon MICHAEL MISCHIN: Hon Darren West would do better to listen because he might actually learn 
something. 

The ALP wants to criticise the decisions that are made by the courts on this risk assessment, through the 
legislation it passed at the time and that it required the courts to make, but at the same time criticise the 
government for not stopping the courts from making those decisions or interfering in those decisions. 

Over the past couple of years, at least since the release of the offender TJD, we have had political opportunism 
conquering principle, ethics and commonsense. On the release of just about every sexual offender in accordance 
with the risk assessment done under this act, we have been greeted with complaints of the government again 
failing to look out for community safety, when it is one of the two options that is prescribed under the legislation 
that the ALP copied from Queensland, and it was quite happy to tolerate that situation. 

Hon Adele Farina interjected. 

Hon MICHAEL MISCHIN: I am sorry, Hon Adele Farina. I should add that the ALP was quite happy to 
tolerate that situation when it was in government. I did not hear Hon Adele Farina or any members of the 
Labor Party arcing up when people were being released under supervision orders while they were in government. 
I wonder why that was. 

Hon Stephen Dawson: Because a lot of us weren’t here, basically. 

Hon MICHAEL MISCHIN: Oh, I see. Thank you. Hon Stephen Dawson suddenly hatched out of an egg. He 
was not around in 2006. He was quite happy with the way the legislation operated from 2006 until about two 
years ago. I did not hear him complain about community safety when people were being released. 

Hon Stephen Dawson: In 2006; no, I wasn’t here. 

Hon MICHAEL MISCHIN: He did not hear any of the others. I presume other members of the Labor Party 
who are currently in Parliament now were around in 2006 and have been since. But it is only 2014 — 

Several members interjected. 

The ACTING PRESIDENT (Hon Liz Behjat): Order! I said it before and now I will say it again: Hansard 
does an incredible job in this place taking down the words that we say. They can, however, take down the words 
of only one person at a time. Perhaps if the Attorney General were to address his second reading remarks 
through the Chair, as we like people to do in this chamber, he might be able to get through it without interjection 
from the other side. 

Hon MICHAEL MISCHIN: As I was saying, since 2006 up until 2014, there did not seem to be a problem 
with the way the legislation was running until the Labor Party suddenly realised it did not have much of a law 
and order policy to offer the public so it decided to whip up concern among certain areas of the community 
whenever dangerous sex offenders were being released. We have things like flash mobs. A member of the 
Labor Party in the other place who, upon the release of an offender, without even knowing precisely what suburb 
he was going to, put out a tweet saying, “We need a flash mob on this issue.” Sure enough, a “flash mob” turned 
up to protest against the release of a sex offender in accordance with the legislation. Hon Adele Farina seems 
astonished that that could happen. It did. 

Hon Helen Morton: I don’t think she knows what a flash mob is. 

Hon MICHAEL MISCHIN: I found out what a flash mob was. It was getting together — 

Hon Helen Morton: Rent-a-crowd. 

Hon MICHAEL MISCHIN: — the rent-a-crowd—that local member’s rent-a-crowd—to come out and 
complain that a dangerous sex offender had been released into their community. 

Hon Ken Travers: Belittle genuine community concerns; go on. 

Hon MICHAEL MISCHIN: Yes, like the spontaneous demonstrations that used to happen in the Soviet Union 
against American nuclear weapons. We used to see those all the time. 

Hon Ken Travers: I’m sure the member will send your speech out to all of his constituents because it’s so good. 

Hon MICHAEL MISCHIN: I am sure he will—the flash mob; yes. We saw irresponsible, politically motivated 
fear campaigns about legislation that was operating the way that the Labor Party designed it to operate when it 
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was in government in 2006 and with which it had no problem until two years ago. Two years ago this 
government had already gone through the legislation and done our first substantial review by extending its 
operation to recognise offences committed in other jurisdictions in order to protect people in other states—in 
order to enable the protection that we have the benefit of to be extended to others as good Australian corporate 
citizens, if you like; we looked out for other jurisdictions. But there has been a substantial review of the 
legislation and amendments passed in 2011 in order to accommodate those changes. Since then a further review 
was undertaken to which there was a supplement, following the excitement caused by the release of types such 
as TJD and the like. 

What does this bill aim to do? I will first deal with what it does not aim to do, and that is equally important. 
I noticed a lot of things said about the bill by people who have never had to use it. As part of my previous life, 
I had the benefit of bringing applications under this legislation. I had some idea of how it operated, not as the 
shadow Attorney General might purport to understand it. I actually brought applications against dangerous 
sexual offenders under this legislation. Some have succeeded in getting a custodial order; some have resulted in 
supervision orders. I was involved in the early days of crafting the methods by which these applications would 
be brought to the court. Indeed, one appeal of which I had carriage involved an aberration of the Supreme Court, 
which at one stage considered that there was a third option; it thought that, apart from a continuing detention 
order or a supervision order, there could be no order made at all. That had to be corrected on appeal. That is one 
of the areas that needed to be addressed due to the ambiguities under the legislation at the time, but it was fixed. 

This bill and the act that it amends is a compromise. It is a compromise against the fundamental principle that 
people ought not to be incarcerated unless they have committed an offence or are the subject of orders of a court 
based on their having committed an offence, against the potential risk to the public from their propensity to 
commit certain types of serious crimes. In doing so, the bill needs to be mindful of constitutional restraints. 
There are genuine constraints under the commonwealth Constitution as to the measures that state governments 
can put in place for the detention and supervision of offenders once they have served the sentence imposed on 
them by a court. State governments can only deprive people of their liberty—even dangerous sexual offenders—
under very strict conditions or face proceedings in the High Court as to the validity of the legislation. It ranks 
amongst the most serious of legal consequences for the state government to be found to have unlawfully detained 
a person under constitutionally invalid legislation. An unlawfully detained person should, of course, be entitled 
to immediate release and, in all likelihood, would be entitled to seek compensation for the unlawful detention.  

We have heard on several occasions over the past couple of years those on the opposition side who ought to 
know better alleging that anyone who is classified as a dangerous sexual offender ought not to be released at 
all—that is how extreme it got—and that if there were any risk of a person committing on offence, they ought 
not to be released. That is a remarkable proposition from the opposition, and it is more remarkable when it is 
repeated by those who claim to have some legal learning. Of course, legal learning, commonsense and principle 
go by the wayside when there is political advantage to be obtained. 

In 2003, Queensland pioneered this sort of legislation with the Dangerous Prisoners (Sexual Offenders) Act 2003 
to allow for the post-sentence continuing detention and supervision of dangerous sexual offenders. It was able to 
survive a High Court challenge to its validity in the case of Fardon. Prior to that, a previous attempt in 
New South Wales to allow for ongoing detention of a dangerous offender was struck down by the High Court in 
the case of Kable in 1995. The New South Wales legislation had sought to extend some further Victorian 
legislation allowing for preventive detention. It should be noted that the legislation in Western Australia, which 
was passed and came into effect in 2006, is essentially a copy of the Queensland legislation. I note that the 
Attorney General at the time, Hon Jim McGinty, claimed credit for the legislation. In fact, it is pretty much a cut 
and paste of the legislation passed in Queensland. I will get to some of the things that he has alleged about the 
way that the legislation was expected to work and the way that it does work, which shows only to my mind 
a lack of principle and a lack of understanding of the legislation he was passing. Nevertheless, it was passed in 
2006. It was closely modelled on the Queensland legislation, given that that legislation had been found to be 
valid. It formed part of a suite of legislation enacted primarily between 2004 and 2006 to protect the community 
against sex offenders, and the then government deserves credit for having done so. 

The Dangerous Sexual Offenders Act allows the Supreme Court, on the application of the Director of Public 
Prosecutions or the Attorney General, to order the post-sentence detention or supervision of sex offenders who 
pose a serious danger to the community. Before the court can make an order for continuing detention or 
supervision, it must find that the person is a serious danger to the community, having regard to a variety of 
matters — 

The ACTING PRESIDENT: I am sorry to interrupt you, Attorney General, but if people on the left side of the 
chamber are not interested in what the Attorney General has to say in his second reading summing-up, they 
might like to take their conversations outside the chamber. 
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Hon MICHAEL MISCHIN: Before the court can make such an order for either detention or supervision, it 
must decide on a threshold question—that is, that the person is a serious danger to the community—having 
regard to a variety of matters, including psychiatric reports prepared under the act. In making that finding, the 
court has to be satisfied that if no order is imposed, there is an unacceptable risk that the person will commit 
a serious sexual offence. 

Much of the commentary amongst those who have been incited to be concerned about the way this legislation 
operates has focused on the fact that if someone is classified as a dangerous sexual offender, they should not be 
released at all. Of course, that is the threshold question that needs to be decided before we even look at questions 
of whether detention or supervision is an adequate means of dealing with the particular person. Continuing 
detention orders imposed under the act are, as suggested by their name, indefinite. However, they are subject to 
annual review. Supervision orders, on the other hand, must be finite, although there is no statutory limitation on 
their possible duration and they are not subject to regular review but may be brought back before the court in 
certain circumstances. I stress once again that those orders are made and the conditions of those orders are 
imposed only if there is, on the assessment of the risk involved, an adequate way of dealing with that offender 
without a continuing detention order. If the court is satisfied that the serious danger posed by the offender can be 
adequately managed, the offender has to be released on conditions of supervision and they are, in general, 
stringent and relate to a wide range of matters that aim for the continuing management of the risk posed by the 
offender. 

As at 30 September 2015, 46 offenders were subject to orders under the act, with 22 offenders subject to 
detention orders and 24 offenders subject to supervision orders. It seems to be working in a balanced way, as 
intended. The other aim of this amendment bill is not to disturb a legislative regime that is working well. Of 
course, there are those who are unconcerned with the subtleties who think that anyone who is classified as 
a dangerous sexual offender ought to be automatically kept in custody forever. That, as I hope I have indicated 
and as I understand the opposition now accepts, cannot be done. 

Hon Adele Farina: What do you mean by “now accepts”? 

Hon MICHAEL MISCHIN: It is not what some of the opposition’s commentators have been saying for the 
past two years, including the shadow Attorney General, who has changed his view since this bill was introduced. 
But before that, the commentary was very different. 

Hon Ken Travers: No; I still think he thinks you’re hopeless. I don’t think he’s changed his view at all. 

Hon MICHAEL MISCHIN: Typically, Hon Ken Travers departs from the nub of the bill at stake. 

Hon Ken Travers interjected. 

The ACTING PRESIDENT: Order! There are three people on this list in front of me who had the opportunity 
to speak on the second reading. The next opportunity for anybody other than the Attorney General to speak on 
this matter will be during the committee stage. 

Hon MICHAEL MISCHIN: The figures that I have cited are a significant increase on those in the year when 
the legislation commenced, when only three offenders were subject to orders. All continuing detention orders are 
currently subject to review every year, unless an intervening prison sentence delays the annual review. The 
review can result in the continuing detention order being rescinded and replaced with a supervision order or the 
continuing detention order being confirmed. In the 2014–15 financial year, there were three contravention 
proceedings for Dangerous Sexual Offenders Act orders, with the highest number on record being four 
proceedings in 2009–10. Since the commencement of the act, a total of 10 dangerous sexual offenders have had 
their supervision orders cancelled as a result of contravention proceedings. The first instance of a cancellation 
occurred in the 2007–08 financial year, with at least one contravention proceeding resulting in a supervision 
order being cancelled every year since 2009–10, and the highest number being recorded in 2014–15, with a total 
of three. In addition, since 2006 there have been four contravention proceedings that have resulted in 
amendments to supervision orders. Two occurred in 2009–10 and there was one in each of the 2010–11 and 
2011–12 financial years. No serious sexual offences, as defined in the act, have been committed by any declared 
dangerous sexual offender subject to a supervision order to date. One DSO was prosecuted for the possession of 
child exploitation material. The number of successful contravention proceedings supports the proposition that the 
current legislative regime has worked well for the protection of the community, as contravention action has 
successfully been taken in cases of DSOs who appear not to be coping with the supervision regime before those 
offenders reverted to sexual offending. The figures that I have mentioned do not include DSOs who were subject 
to section 40A proceedings for minor or less serious offences such as technical breaches of DSO act orders. 

What does the bill claim to do? It will amend the act and related legislation to improve the ability of authorities 
to manage and adequately protect the community from known dangerous sexual offenders. As I have mentioned, 
it arises out of two reviews in recent years. The first concluded in 2011 and the second in mid-2014. The 
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2014 review was initiated by the state government in response to community disquiet arising from the release on 
a supervision order of an offender known as TJD who had previously been subject to a continuing detention 
order. The review was asked to investigate and report on the extent to which improvements could be made to the 
processes of applying to the Supreme Court for a continuing detention or supervision order under the act; the 
length of time between periodic reviews of detention; the possible consequences of contravening a supervision 
order, including the granting of bail to a person charged with such a contravention; and the process and penalties 
for dealing with contraventions of supervision orders. The reviews did not expose any fundamental difficulties 
with the legislation that required any radical and urgent change; however, they did inform the improvements 
proposed by the bill, which benefit from some nine years’ experience in operating the Dangerous Sexual 
Offenders Act 2006. 
The reviews confirmed that the act is working as it was intended to by providing for the preventive detention or 
strict supervision of persons who are a serious danger to the community, and providing for the detention in 
custody or supervision of such persons to ensure adequate protection of the community, an object of the act 
being to provide for continuing controlled care or treatment of such offenders. 
As I have mentioned, amendments were made in 2011 following the identification of some matters that required 
resolution, and that was remedied with the enactment of the Dangerous Sexual Offenders Amendment Act 2011 
on 1 March 2011. In 2012, further amendments were made to the act to introduce electronic monitoring—that is, 
global positioning system tracking—as a standard condition of supervision orders. The 2012 amendments also 
gave the courts specific power to impose a curfew on dangerous sexual offenders. 
Dealing with the issue of GPS tracking, over the last several years the opposition has made a great play of the 
proposition that allowing GPS tracking has resulted in the likely increase of offenders being placed under 
supervision orders rather than in custody. The point has been made repeatedly that GPS tracking is simply 
another tool or facility for the control of offenders. With regard to the proposition of there being an increase in 
the likelihood of offenders being released under supervision orders, no attempt has been made by the opposition, 
in making those repeated assertions, to actually ascertain the correct position. That is not surprising, of course, 
because the whole point of it was to excite community fears and to criticise the government for simply providing 
another facility by which offenders can be supervised. Rather than applauding GPS tracking as an additional 
such facility, the opposition recognised it as something that it had not thought of and so was prepared to criticise 
it. 
Currently, section 19A(2) of the Dangerous Sexual Offenders Act 2006 provides that a community corrections 
officer may direct a person to wear a GPS device. Hon Adele Farina has already raised the subject of — 
Hon Adele Farina: Sorry, what provision did you just refer to? 
Hon MICHAEL MISCHIN: Section 19A(2). It allows, at the discretion of a community corrections officer, the 
direction that a person wear an electronic monitoring device. Hon Adele Farina has asked, “How come 
a community corrections officer ought to be allowed to suspend the electronic monitoring of a person subject to 
a supervision order?” Well, that is because under subsection (2), they are the ones who require the person to 
wear — 
Hon Adele Farina: So it’s not required as a court order, as a condition of a supervision order? Is that what 
you’re saying? 
Hon MICHAEL MISCHIN: There can be an order under section 18(1)(g) that if the court makes a supervision 
order against a person, the order must require that the person be subject to electronic monitoring under 
section 19A. However, for the purposes of the electronic monitoring of a person, the community corrections 
officer may direct the person to wear an approved electronic monitoring device, so that allowance, as 
a requirement, can be suspended if there is no practical means of actually monitoring them, or it is found that 
there is no necessity for the person to be subject to electronic monitoring, as provided by that section. 
Hon Adele Farina: But if the court has ordered that the person should be subjected to an electronic monitoring 
device, the act allows a community corrections officer to overrule that by deciding he is satisfied that it is not 
necessary. Is that what you’re saying? Or does it only apply in the case of a community corrections officer 
actually making the decision in the first place, as opposed to the court? 
Hon MICHAEL MISCHIN: The act was amended in 2012 to include a standard condition in DSO supervision 
orders to require GPS monitoring. It has been said that that has resulted in an increase in the number of people 
who are released under supervision orders because the availability of monitoring means that the court is more 
likely to find that the risk posed by the DSO can be better managed in the community. Section 19(2) provides 
that that can be suspended only in specific circumstances. If the court orders electronic monitoring as a condition 
pursuant to section 18, but that electronic monitoring is pointless because there is no receiver anywhere in the 
area where the person is meant to reside, such as in a remote community, or is not necessary because the person 
is in some kind of situation where their movements are confined, there would not seem to be any point in 
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requiring electronic monitoring of that particular person. A community corrections officer can then suspend the 
need for that at his or her discretion. 

To get to the question of the numbers involved, the data analysis available to the Director of Public Prosecutions 
demonstrates that in the year before GPS tracking was introduced, more than 53 per cent of DSOs were released 
on supervision orders by the court. In 2014–15, nearly 49 per cent of DSOs were released on supervision orders 
by the court. There has in fact been a drop in the percentage of DSOs on supervision in the community in the last 
year compared with the year before GPS tracking was introduced. It becomes clear on looking at the material 
and the figures available that there is actually no trend towards GPS tracking leading to an increased number of 
DSOs in the community. That is despite the propaganda campaign that has been mounted on several occasions 
by members of the opposition in the other place that GPS tracking has resulted in an increase in dangerous 
sexual offenders being let out into the community, threatening members of the community. Of course, it also 
ignores the fact that a court must also make the risk assessment on whether a person who has a propensity and is 
a risk can be adequately managed in the community. GPS tracking is simply another facility that is available. 
Although some judges have referred to the fact that GPS tracking is available, that is not a governing 
consideration, and it never has been, any more than any other consideration. 
Turning to the improvements to the act contained in the bill, the objects of the act are extended to include victims 
of crime, under clause 6. Previously, there was no reference to that. There is a clarification in clause 7 that the 
primary applicant is the Director of Public Prosecutions. The Director of Public Prosecutions may make 
applications and take other proceedings for which this act provides, in the name of the state. It is important to 
explain a bit about the relationship between the DPP and the Attorney General. This appears to have escaped 
Hon Jim McGinty, whose legislation this was. Although that relationship was the subject of quite some debate at 
the time, including in this place, he seems to have been under the impression that the DPP and the 
Attorney General could bring proceedings in parallel. It must be understood that the Director of Public 
Prosecutions is also subject to his own legislation. By operation of the Director of Public Prosecutions Act 1991, 
the DPP is an independent statutory authority, and is not subject to direction from the Attorney General or the 
government of the day in the performance of his or her functions. The director independently decides whether to 
bring any proceedings to seek orders under the DSO act, based on the law, his professional judgement, and the 
principles and guidelines under the Director of Public Prosecutions statement of prosecutorial guidelines that are 
published from time to time and are in accordance with general conventions in other jurisdictions. The director 
independently decides whether to bring any given proceedings to seek orders under the DSO act. Although the 
Attorney General may, after consultation with the DPP, issue to the DPP directions as to the general policy to be 
followed in the performance of any function, the Attorney General quite properly cannot direct the DPP on 
a particular case or specific application under the DSO act. That direction, I should add, needs to be published in 
the DPP’s annual report, if such a direction is given. 
Hon Adele Farina: Hang on a minute. You said that he couldn’t be given directions, now you’re saying it’s got 
to be published. 
Hon MICHAEL MISCHIN: The member did not listen, so I will start again. 
Although the Attorney General may, after consultation with the DPP, issue to the DPP directions as to the 
general policy to be followed in the performance of any function, the Attorney General, quite properly, cannot 
direct the DPP in respect of a particular case or specific application of the DSO act. 
Hon Adele Farina: So if there is a policy direction, it will be reported in the annual report. I’ve got that. 
Hon MICHAEL MISCHIN: That is right. 
Hon Jim McGinty, about a year or so ago, said that in at least one case where a dangerous sexual offender had 
been released, he spoke to the DPP and told the DPP to appeal, and if the DPP did not appeal, then he, the then 
Attorney General, would. Hon Adele Farina has focused very much on transparency in the process. The question 
arises of whether the Attorney General of the day, or should I say Hon Jim McGinty, was simply making that up 
for political advantage in the furore at the time over the release of TJD, and was simply trying to big-note 
himself, or whether he actually did that sort of thing, in which case one must ask: in that case, was that not 
improper influence on the Director of Public Prosecutions? If it was a direction—even a guarded or veiled one—
on a particular case, was it ever revealed in public? Was there ever any mention of the fact that he had pulled the 
DPP aside and told the DPP that if the DPP did not do what Jim McGinty wanted, then Jim McGinty would do it 
himself? Is that the way the Labor Party operates behind the scenes? 
Hon Adele Farina: Deal with the bill before us. Tell us what you’re proposing to do. 
Hon MICHAEL MISCHIN: Yes, I understand, Hon Adele Farina—deal with the bill before us. She raised the 
subject of transparency. 
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Hon Adele Farina: I am trying to understand what the bill does, and you’re talking about your version of 
history, which no-one is interested in. 
Hon MICHAEL MISCHIN: It is not my version of history. He said it on the radio; he said it publicly. He 
gloried in the fact that I was not telling the DPP what to do, whereas he would. That is the sort of transparency 
that the ALP is looking for, is it, in the way the legislation operates? 

Point of Order 

Hon LYNN MacLAREN: Madam Acting President, I am trying to hear the Attorney General and understand 
the response to our second reading contributions, but I am finding it a bit difficult at this point, because there is 
a theme regarding what a former Attorney General may or may not have said in the public domain. I am finding 
it hard to find my way back to the bill before us, and I wonder whether you were having that difficulty as well.  

The ACTING PRESIDENT (Hon Liz Behjat): I was finding it difficult to hear your point of order, because 
unfortunately your microphone was not turned on, but I heard the gist of what you were saying there. I am sure 
that the Attorney General is returning to the subject matter. I have on three occasions in the last 30 minutes 
called the house to order to address the issue at hand and called on members to stop interjecting. I allowed some 
latitude across the chamber as the lead speaker for the opposition had some questions, but I think we should 
leave that to the committee stage. I am sure the Attorney General will finalise the comments he is making in the 
fullness of time. 

Debate Resumed 

Hon MICHAEL MISCHIN: Section (6)(1) of the Dangerous Sexual Offenders Act 2006 provides — 

The Attorney General may make an application that the DPP may make under this Act and may give 
a consent that the DPP may give under this Act. 

The proper exercise of the power of the Attorney General to bring applications under this section is to be 
understood having regard to the relationship between the Attorney General and the DPP under the 
Director of Public Prosecutions Act 1991. The remarks on that legislation upon its introduction put it beyond 
doubt that the Attorney General’s power to bring applications under the DSO act is properly characterised as 
a reserve power—the power to make an application under that legislation if the DPP has not made a decision 
either way on the matter. If the DPP takes or chooses not to take proceedings under the DSO act, that choice is 
one made on behalf of the state of Western Australia, and not one that can be circumvented, overridden or 
ignored by the Attorney General of the day, who may take a different view of the case, and certainly not for 
political reasons. 

Hon Adele Farina: But there is no reserve power. 

Hon MICHAEL MISCHIN: The member did not listen to me. I said that there is a reserve power. 

Hon Adele Farina: There is a reserve power, but then you say that you can’t override or circumvent the DPP 
because the DPP makes the decision, but if you’re exercising a reserve power, you’re either circumventing or 
overriding. You can’t override if he’s made a decision, because that prevents you from exercising, but if you act 
before the DPP, that could be argued as circumventing the DPP. 

Hon MICHAEL MISCHIN: It is apparent that Hon Adele Farina does not understand the idea of a reserve 
power. 

Hon Adele Farina: Well, explain it to me. 

Hon MICHAEL MISCHIN: It is not an overriding power; it is a reserve power if the director has not made 
a decision that is vested in the director to make. Two people cannot act on behalf of the state in contradiction to 
each other. 

Hon Adele Farina: I accept that; I understand that bit. 

Hon MICHAEL MISCHIN: Hon Adele Farina is saying that although the Director of Public Prostitutions is 
vested with the authority to act independently as a statutory authority on behalf the state and makes a decision, 
the Attorney General of the day, on political grounds, can override that decision. 

Hon Adele Farina: I didn’t say that. You talk absolute rubbish. 

Hon MICHAEL MISCHIN: Now, given that the position at law is that the director is the primary 
applicant under the Dangerous Sexual Offenders Act — 

Point of Order 
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Hon ADELE FARINA: The Attorney General insists on making allegations that I have said things that are 
clearly not the case and I wish he would desist, because it not only demeans the office of the Attorney General, 
but also does not help the debate at all. 

The ACTING PRESIDENT (Hon Liz Behjat): Attorney General, perhaps you could refrain from making 
comments about people in the way that you have been. I think the honourable member has a point there, and if 
you could, as I asked before, address your secondary reading summing up remarks through the Chair and not 
enter into personal discussion across the chamber, we can reach the committee stage of the bill as quickly as 
possible. 

Debate Resumed 
Hon MICHAEL MISCHIN: The position at law is that the director is the primary applicant under the DSO act 
who makes these applications and undertakes proceedings under the legislation on behalf of the state of 
Western Australia. The bill will clarify this by providing that applications and proceedings undertaken by the 
DPP can be made in the name of the state of Western Australia, rather than the name of Director of Public 
Prosecutions, as is presently the case. 

If there is any doubt about the way the legislation operates, I will clarify the position that all the advice I have 
received from not only the DPP but elsewhere is that the power of the Attorney General is simply a reserve 
power. Prosecutorial power on behalf of the state passes through the Attorney General and in the case of 
Western Australia has been delegated on behalf of the state to an independent statutory authority. It is simply 
improper and unworkable to have an Attorney General exercising powers that overlap with those of the 
Director of Public Prosecutions in a manner that is inconsistent with the director’s decisions in these matters 
where the director is vested with that authority. To do so would have two prosecuting authorities in this state 
acting purportedly in the interests of the state and on behalf of the state of Western Australia and that is simply 
untenable. 

No Attorney General, to my mind, could sensibly exercise the power in a way inconsistent with a decision of the 
Director of Public Prosecutions of the day. In these things there is a matter of practicality apart from anything 
else. The Director of Public Prosecutions has access to the materials that are provided to make the application 
and the legal expertise to make the assessment of whether someone is a dangerous sexual offender within the 
meaning of the act, or at least whether there is a viable opportunity to make such an application. The 
DPP assigns the resources to make that application to the court, purporting to be acting on behalf of the state of 
Western Australia. To then have an Attorney General wander down and instruct another agency of the state to 
bring a contradictory application is simply an absurdity and wrong in principle and ought not and cannot be 
done. 

There was an instance at one point in my recollection when an appeal against sentence was initiated by an 
Attorney General of the day. The appeal was not brought by the Director of Public Prosecutions at the time. That 
resulted in defeat for the state of Western Australia in any event, but also outlined the absurdity of two agents 
acting on behalf of the state in contradiction with each other. That has not happened and would not happen. 
I refer to Hon Adele Farina’s ideas of transparency and I accept that there needs to be some transparency in the 
decision-making process, and that is in place. The director is accountable for the decisions that he makes and in 
the case of applications that are brought, of course, there is transparency because it is before a court. Apart from 
anything else, it is implied that the Attorney General of the day, rather than acting in accordance with law and 
principle, is acting in response to simply political imperatives, which again degrades and demeans the system. It 
was unfortunate that Hon Jim McGinty offered his opinion as to how he claimed he operated it back in the day, 
which was not transparent, non-accountable and, frankly, potentially corrupt. 

Hon Adele Farina: Are you going to explain to us how you are going to be transparent if you use your reserve 
power? That was the question. 

Hon MICHAEL MISCHIN: I will be more transparent than the Labor government’s Attorney General was. 

Hon Adele Farina: Seriously, is that the answer that you’ve provided on the parliamentary record? 

Hon MICHAEL MISCHIN: The situation has not arisen and nor will it. If it comes to the point at which 
a Director of Public Prosecutions refuses to make a decision one way or the other and the Attorney General of 
the day is obliged to make such a decision, the Attorney General of the day would say so, I hope, or at least 
a Liberal one would. 

The coverage of the act is extended under a custodial sentence. In clause 4(2), applications can now be made for 
orders under the DSO act for lifers—that is prisoners subject to indefinite or indeterminate sentences—persons 
imprisoned under commonwealth laws, prisoners deemed to have been sentenced by a court of 
Western Australia under the Prisoners (Interstate Transfer) Act 1983, persons under a sentence of detention 
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under the Young Offenders Act 1994 for an offence committed after the offender had reached 16 years of age, 
the term of which had not elapsed. It extends coverage of the term “serious sexual offence”. Mentally unfit 
offenders being made subject to orders under the DSO act cannot be avoided because the offender has been or 
would be found to be mentally unfit, and that is consistent with the focus of the DSO act regime being on risk to 
the community. 

I refer to the request for clarification of whether orders can be sought under the DSO act if a person has served 
their sentence for a serious sexual offence but remains under sentence for other offences. It is currently not the 
case. The application period is extended from six months before possible release to a year before possible 
release. The applications need not specify orders sought. I have mentioned, as has Hon Adele Farina, some of the 
other features of it. 

Many of the things that have been raised by Hon Adele Farina are probably better dealt with in Committee of the 
Whole by analysis of some of the particular sections at issue. I note that she has a number of amendments on the 
notice paper that I will deal with specifically. One of the amendments that has been proposed concerns clause 23, 
which deals with proposed amendments to section 27 and some consequential amendments in clause 34 — 

Point of Order 
Hon ADELE FARINA: Some of the questions that I raised in the second reading debate went to the policy of 
the bill and I specifically asked the Attorney General to address a number of issues in his reply. The 
Attorney General has just now indicated that these are better handled in committee. I thought that once we got to 
committee, the policy had been decided by the passage of the agreement to the second reading. Can you just 
clarify for the house whether issues of policy can be dealt with in committee? Is that the way the house conducts 
its business; and, if not, can the Attorney General please respond to the questions about policy that we raised, 
because it makes it very difficult for us to raise it in committee if we cannot raise policy considerations in 
committee? 
The ACTING PRESIDENT (Hon Liz Behjat): Firstly, Hon Adele Farina is quite right; once we deal with the 
second reading stage of the bill, the policy is then considered to be settled and the committee stage is to deal with 
the specifics in those clauses that do not relate to policy. However, Hon Adele Farina, you did ask a number of 
questions in your contribution to the second reading debate and I am now not sure exactly which of those 
questions you are referring to that you think have not been answered. Unless you can give us a better indication 
of what those questions are, it is very difficult to determine whether they go to the policy of the bill. 

Debate Resumed 
Hon MICHAEL MISCHIN: Frankly, that was part of what I was struggling with. As I understood it, all the 
questions that had been asked were ones on the operation of particular clauses, and that would be much better 
dealt with in the Committee of the Whole. 
I foreshadow that there will be an amendment to one aspect of our amendments; as I mentioned, there are 
proposed amendments in the bill to section 27 of the act regarding the publication of reasons for decision. I will 
go into some further detail on those amendments when the time comes. Essentially, they were introduced at the 
submission of the Supreme Court, which deals with these applications, to essentially allow the court to make any 
necessary orders without the necessity of publishing reasons at the time of making the orders. That sort of 
practice is not unusual in cases. In any event, there is a requirement at common law that any judicial officer 
dealing with the merits of a case needs to publish adequate reasons for their decisions. What is currently 
provided by section 27 is that those detailed reasons have to be published at the time of making the order, and 
the court has sought that there be latitude to allow those reasons to be published at a later date. On further 
consideration, the government will not be proceeding with that proposed amendment. Instead, I will move 
motions in the Committee of the Whole to resile from that course of action to preserve the current position. 
Question put and passed. 
Bill read a second time. 

Committee 
The Deputy Chair of Committees (Hon Liz Behjat) in the chair; Hon Michael Mischin (Attorney General) in 
charge of the bill. 

Clause 1: Short title — 
Hon ADELE FARINA: It is important at this point that I clarify a few things on the record. It has been 
suggested that the opposition is of the view that too many dangerous sexual offenders are being released on strict 
supervision orders into the community. I certainly did not say that at any point in my contribution to the second 
reading debate. If the Attorney General thinks that somebody else has said that, he should address that with 
them, but it has not been said in this place. The concern I raised is the concern that has been raised in the 
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community; that is, it is really important when releasing dangerous sexual offenders on strict supervision orders 
that the orders that are made are orders that the offender understands, is able to comply with and shows some 
intention of complying with. It is all about protecting the community. The community is concerned that sexual 
offenders are being released on conditions that are not being complied with and that in a number of cases the 
sexual offender is just getting a rap on the knuckles. That aggravates the community. It is very important to put 
on the record that at no point did we raise any concern about sexual offenders being released if the court is of the 
opinion that they can be adequately supervised in the community and the conditions are appropriate to manage 
that person. 
I personally have a concern about this whole area. We are dealing with heinous crimes. These are crimes against 
innocent children and sexual crimes against women. This is not something that we should be flippant about. 
These are heinous crimes and it is really important that the conditions are really strict. I have seen some of these 
conditions and they are not anywhere near strict enough. That does concern me. It is really important that we 
focus on making sure that the conditions are appropriate and that there is a willingness by the offender to comply 
with those conditions. I read a couple of cases this afternoon in which a particular offender was released on 
a strict supervision order with a number of conditions, which he breached. He then reoffended and was 
imprisoned again. He was then released under a strict supervision order a second time and he breached the same 
sort of conditions that he breached the first time. That raises a question about whether the offender actually had 
any intention, at any point, of complying with those conditions. It is important that the courts take these things 
very, very seriously when imposing strict supervision orders. I do not think it is unreasonable for the opposition 
to raise these matters here or in the public, because they are concerns that members of the public have. 

The Attorney General indicated that the allegations made by opposition members—obviously in the other place 
because they were not made by members here—that more people had been released on supervision orders as 
a result of the use of electronic monitoring devices were inaccurate. It is also the case that in many cases people 
have not been able to be released on strict supervision orders because the government of the day has not 
provided housing options for those people, and the unavailability of appropriate housing has meant that they 
have been detained in jail for longer than intended even though the psychiatrists, psychologists and other experts 
who interviewed them had recommended that they were suitable for strict supervision order release. The 
Attorney General needs to understand that the government is playing a role in a number of these cases. I really 
just hope that while we deal with this matter in committee, we deal with the bill before us and not what happened 
10 or 20 years ago and the Attorney General’s recollections of history. 

Clause put and passed. 

Clauses 2 and 3 put and passed. 

Clause 4: Section 3 amended — 

Hon ADELE FARINA: I raised this query in my speech during the second reading debate and did not get 
a response from the Attorney General, so I will raise it with him now, on his advice. The definition of 
“qualified psychologist” states — 

means a psychologist holding a qualification or accreditation prescribed for the purposes of this 
definition; 

At the briefing on the bill we were told that no regulations are in place that prescribe qualifications for 
accreditation and there is no intention of drafting any regulations in the foreseeable future. Given that a number 
of provisions in the bill seek to amend the requirement of expert advice from two psychiatrists to one psychiatrist 
report and an expert report, what is meant by a “qualified psychologist” when there is no definition of 
qualifications or accreditations prescribed in regulations to give this definition any substance? 

Hon MICHAEL MISCHIN: The honourable member will note that there are a number of definitions in 
clause 4(2), one of them being “qualified psychologist”, as she has pointed out, which means — 

a psychologist holding a qualification or accreditation prescribed for the purposes of this definition; 

That relates to a number of possibilities. One of them is a psychologist, which is also independently defined in 
the legislation under clause 4(2), where it states — 

psychologist has the meaning given in the Mental Health Act 2014 section 4; 

A psychologist, where it appears in the act, as amended, will have that meaning. “Qualified psychologist” is 
a term that appears under the definition of “qualified expert”, which means a psychiatrist or a qualified 
psychologist. 

Progress reported, on motion by Hon Michael Mischin (Attorney General). 
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